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1. SOURCES OF LAW

1.1 What are the principal sources of law and regulatlon relating to
patents and patent litigation? (Briefly describe the role of
international, federal or state laws and relevance of court
decisions, list and briefly describe relevant statutes and
international treaties)

The principal source of patent law is the Patent Act of the Kingdom 1995 (Rijksoctrooiwet

1995; or ‘'ROW 1995%). The ROW contains provisions on subjects such as patentability,

patent ownership, infringement, licensing, patent agents and patent prosecution. _

Specific administrative provisions on the Dutch patent register, fees and other patent
prosecution issues may be found in the Executive Regulation concerning the Patent Act of the
Kingdom 1995 (the *Uitvoeringsbesluit ROW 1995). .

International treaties with relevance for the Netherlands are the 1883 Paris Treaty, the
1970 Washingion Agreement (the ‘Patent Cooperation Treaty’), the 1973 Straatsburg Treaty
(the ‘European Patent Convention’ or ‘EPC”) and the World Trade Organisation Treaty {the
Agreement of Trade Related Aspects of Intellectual Property). As far as patent law in the
Netherlands is concerned, the EPC is the most relevant international treaty.

In the ROW 1993, various EC Regulations and directives are incorporated, such as those
on supplementary protection certificates for medicines (EEC Regulation 1768/92/EC) and
herbicides (EEC Regulation 1610/96}, as well as the biotechnology directive (Directive
98/44/EC). More generally, EC Regulations or directives can play a significant role in patent
litigation, either directly {such as the Anti-Piracy Regulation {Regulation 1383/2004) for
border detention procedures) or indirectly through implementation in Dutch law, such as the
Enforcement Directive (2004/48/EC).

The principal source of law for litigation, including patent lidgation, is the Dutch Gode of
Civil Procedure {Wetboek van Burgerlijke Rechisvordering).

Case law is generally viewed as a supplementary source of law, used primarily for ‘filling
the gaps’ or interpreting the ‘law in the books’. The laws as laid down in statutes or civil codes
are the principal source of law. Nevertheless, Supreme Court case law especially may have
strong persuasive power in lower court proceedings. ‘

1.2. What is the order of priority of the relevant sources, ie which take
precedence in the event of a conflict?

Aracle 93 of the Dutch Constitution provides that international treaties with direct effect, ie

which are sufficiently clear and are worded such as to grant rights to individuals, take

precedence over national laws. The issue is, however of limited importance, since conflicting

provisions in internatonal treaties and the ROW 1995 are rare. ‘To a very large extent, the

ROW 1995 follows or directly incorporates the rules of the relevant international treaties.
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2. . COURT SYSTEM
2.1 In whlch courts are ;.patents enforoed? Are they speclallsed

expeqt -from the, oi.lris :

Patents are enforced before the District VCourt of The Ha.g‘uc, where a spcc:ahscd patents
chamber has been instituted. The d.\spute «can be reviewed in full by the Court of Appeal in
The Hague, w1thout leavc or perrmssmn bcmg reqwred Once the appeal proceedmgs have

opmlons ot other natlonal or forelgn courts *that-*h : anded
~down-decisions in similar cases? i i IR

Dutch: courts aresotly: bound:-Lyjudicial: dec:slons in other Junsdmuons if mter!auonal
treaties ornatioral laws it thie' Nethierlands: cxphmtly provideso. In patentmatters; there are
no: formal-obligations on’ the ¢ourt: to:take: into-account similar.-decisions*in other
jurisdictions, even if the matter concerns the same parties:andthe:same-Efiropear patent.

wArdcle:26 of the. 1969 Mienna-Gonverrtion oni the law- of Treaties could-in:theory: require
Mcmber States to the EPC.to duly-observe decisions.on-similar. national parts ¢F European
patents. However, this:will be of little practical value since the EPEG. deals primarily- with the
granting-of patents; although the provisions: on nullity: {eg Art: 138-EPG)-or the scope-of
protection (Art:69: EPC) are:important.exceptions which are meant:to provide-uniform
patent law. Nevertheless, there are distinct national-traditions:in: the apphcauon .of these
prowsmns ‘throughoiit the EPG member states.: : :

-- However; decisions of courts.in-other: jurisdictions-are: oﬁaen quoted OF -€Ven: prcscnted s
cxlubns in patent-litigationdn The Netherlands. This beingsaid; one can:enlyspeculate on
this influence or persuasive powers-of such judgments:It-is believed: that-Dutch courts may
give more weight; if any; to:German or UK-decisions than those from-other Jurisdictions;but
1t-1s-even:more: widely: beheved that the- ments of a forexgn ‘decision-will bcar -nore welght
than itsorigin: =

-Putch icourts are; however, hkc ali national courts in the Member Staxes, obhged to-adhere
to decisions of the ‘European:Gourt:of Justice, which.is competeént in: patent law matters
eriginating from £C instruments {such 4 supplementaryprotection certificatesorthe Biotech
Directive).-See for instance the recent Eurepean Court of; _}usuce Casc 431 04(MH')

2.3 Do the:courts deal withinfringement: and mvalldlty sumultaneously?
Or must invalidity actions be:brought in separate proceedings? Iif so,
before which.court-or government agency (eg the Patent Office)?

In proceedings-in:the:Nethetlands; infringement-and validity will-be:dealt with-by the same

court; either in the same proceedings (when invalidity is raised as 2 defence)yin separate but

simultaneous proceedings (an invalidity action by -way of a-counterclaimy), or-in-separate
nul].lty procccdmgs

2 4 Who can represent partles before the courts handlmg patent
~litigation andfor the government agenoy deahng with - patent
~validity issues?

In proceedings before the court, the parties can. be represcntcd by lawyem and by patcnt

agents.- The:parties must always: formally be represented-by a:docket attorney. In the

prosecution-phase, meost-formalities must by fulfilled by either registered patent agents or
lawyers, representation by lawyers in the prosecution phase being rather uncommon.

Certain formalities may be performed by any authorised representative of a party, as is the

case in litigation concerning administrative decisions of the national Patent Agency.
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2.5 Whhat » imnguage of ine proceedings? is thers a shoioe of
language? .

The language of the proceedings is Dutch, although the court may on occasion accept
exhibits in the French, German or English languages. ‘

Te what extent ore souvris willing fo grant cross-border oy exira-
b P inmiunciions? : ’ ‘

Coourts in the Netherlands have traditionally been very willing to apply foreign law, including
foreign patent law. As a result, a quite liberal practice of granting cross-border or extra-
{erritorial injunctions has heen developed. However, since the decisions of the European
Court of Justice in Cases C-4/03 (GAT v LUK) and C-539/03 (Primus v Roghe). the scope for a
cross-horder injunction will be limited to those situations where the defendant is based in the
Netherlands and the validity of the patents is not disputed. W'her}: a defendant or
co-defendant is a non-EU resident, a cross-border injunction (not affecting an EU Member
State} mav he an available reliel.

P
0
il
]

oy

o ge couris recognise the blocking effect of

Torpedo actions have not normally blocked access to the Dutch Couris or have not had a
suspensive effect, especially not il there is an urgent interest (which is assumed to be the case
in infringement actions) to obtain a preliminary injunction. However, if it can be
demonstrated that a judgment in a foreign jurisdiction is imminent, the court could refuse an
- extra-territorial injunction for that jurisdiction. ‘

3. SUBSTANTIVE LAW
3 row s paten? infringemen? assessed? To whal exiem foes in
dagiring of couivalenis appiy In an infringement action?

Patent infringement is assessed by comparing 2ll the relevant features and elements of a
product with all the elements of a patent claim. There is a doctrine of equivalence in the
Netherands. The infringement test and the equivalence test are both applied in a manner
that would strike a balance between a fair and equitable protection for the patentee, and legal
certainty for third parties. The ‘function, way. result’ test as developed by the European
Patent Oflice is regularly applied by the Dutch courts, This means that there is equivalence
il an element of a product has essentially the same function, operates in essendally the same
way, with essentially the same result. In chemical and pharmaceutical cases an ‘insignificant
differences test’ is applied.

.2 What defences are avzilabia o on alaged nringer?

The alleged infringer can rely on any defence, ranging from disputing the infringement or the
plaintills capacity or authority to initiate proceedings, to nullity defences, based on lack of
patentable matter, added matter, novelty or inventive step {see also below, where the nullity
grounds are explained in more detail).

L]

ahat extent can snforsement &

nglder to Jlability for an antlirus? vic
A patent holder could be exposed to liahility [or an antitrust violation, to the extent that the
patent holder can be assumed to have misused a dominant position in the relevant market.
This should be assessed in accordance with the EC (and practically identical) national
competition law principies. There has not been such a finding in the Netherlands vet.
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3.4 Onwhatgrounds-can a patentbe mvalldated?
A patent can be invalidated if: -
* itssubjectis non-patentable raater asde{'med inArts 2-7- ROW 1995 or Arts 52-57 of
the EPC;
there is.a lack of novelty;
there is:alack ofiventive step (obwviousness);
there is a lack of clarity;
- it contains added matter;:: > R o
an extension of the scope of protectton has. occurred, or
he patent holder is-not entitled to the: patent.
-Th:s canbefurﬂlerexp]mned as follows: =« = .

- L] - L ] L] L]

Non-patentable matter :

In the'Netherlands;non patem:able Jinventiens-are, fnier alm

. ‘mventtons, the use of which would coatravene public m‘der or: merallty‘ .

* . certain ifiventions relating to the human body, including the discovery of bodlly parts
- suchias: complcte or partial:gene.sequences, clomng, :the use of embryos S

*  medical treatment and diagnostic methods; “od

*  plant-or.animal varietiesy. .- .z B

-methods of a predonnna.nﬂy b1olog1cal nature, such as cross—feruhsauon or. selecuon for

the reproduction of plants:or animals; including the products thereof; tre

inventions which contravene the Biodiversity Treaty;. AN

inventions relating to the cloning of humans;. - :

methods for obtaining germinal genetic identity of hu ans;

inventions related 10:the yse-of human-embryos;

inventions. that canse; undu suffenng for: ammals ; nmronmental damage Or health

ha.za.rds gl :

L] L] L] * .8

Lack -of | novelty
In the Netherlands, a patent is. consldered 10 o lack the reqlnred novelty anly where: all the
features.of an invention have been distlesed, prior to the apphcauen or priority-date,.if these
{features were present ina single public source. This test is- applied very strictly by: the Dutch
Courts Every single element ‘of thé invention must explicitly: or implicitly'be present, to be
determined by a- person skilled-in the .art; using his general knowiedge, in-a direct and
-unambigueus manner-in-one single prier-art-document; to theextent-thit:it.enables-him to
reproduce it. In a.2005.case (Mettendaf v SES et a.l), the District Court of the Hague held that
even if all. elements of the invention-are present in a single prior art document;:this still will
not be novelty destreying if it would'take-some: effort tofurther combine these: elcments in
order to discern the invention... : e . R

Lack of mventwe step : :

For determining whether there is an inventive stcp the courts frequently rely on: European
Patent -Office practices and approaches. It will determine the closest prior art, use a
problemfsolution-approach as well:as— in some cases — a-“couldfwould’ test.“The cort has in
some instances also accepted a secondary indication of an:inventive step, ie the commercial
success of an invention.

The court regularly combines prior art documents to come.to the conclumon ‘that-an
invention is .obvious..Furthermore, for an inventive step to be present.a ‘surprising” or
‘additional effect’ is required, above the mere effects that can be foreseen by combining prior
art inventions. However, the court has only rarely held a lack of inventive step on the basis of
a combination of more than three prior art documents.
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Lack of clarity
The court may invalidate a patent if it does not sufficiently disclose the invention, to the extent
that a person skilled in the art can reproduce it on the basis of the wording of the patent.

Added matter

The court may determine that there is added matter if the person skilled in the art would
come to the conclusion that essential elements of the invention were not (implicitly) present
in the original patent application.

Extension of the scope of protection '

If the patent claims are amended post-grant (such as during EPO oppdsition procedures),
and the result would be that the scope of protection would be extended, i the claims would
be hroader than belore the amendment, the court in the Netherlands T;ay invalidate the
patent for extension of the scope of protection.

Lack of entitlement

Where the patent holder was not entitled to the patent, the court can invalidate the patent,
although within certain time limits the party who is actually entided to the invention may
-clainy the patent as his own. Situations in which these problems may occur are normally
within the context of employment relationships, the misappropriation of trade secrets and
joint research and development projects.

3.5 Can a court only pariially invalidate a patent‘-’ Can it transform the
patent into a utility modei?

In the Netherlands, courts can partially invalidate the patent. Pursuant to a — much-criticised
- Supreme Court judgment in 1996 (Spire » Flamco), courts apply a very strict requirement
for partial nullification. It will only partially nullify a patent if a person skilled in the art could
have foreseen, having identified the invalid parts of the patent, which part of the patent or
patent claims could survive the nullification. Ifit cannot be foreseen exactly which part of the
patent can remain in lorce, or where there are several alternatives for an amended patent, the
courts should invalidate the patent in its entirety. Dutch courts cannot transform a patentinto
a utility model.

3.8 Is it possible to amend the patent claims during a law suit?

It is possible to amend patent claims post-grant. The ROW 1995 provides that a patent

holder can voluntarily abandon or limit his patent by registering a deed to that effect in the

national patent register. However, if a writ of summons initiating an invalidity suit is entered
into the register, such a limijtation or abandonment requires the consent of the plaintiff in the
invalidity suit. The samie applies if the patent is subject to an enttlement claim.

#.7 Are there any grounds on which an otherwise valid patent can be
deemed unenferceabie, owing o misconduct by the patent
helder, or for some other reason {eg expiry of time iimit)?

A patent holder may under some circumstances lose his right to enforce the patent, eg if he

has acted in a way which would preclude a later claim (the patent holder is estopped or is

deemed to have waived his enforcement rights). Also, the enforcement of his patent rights

‘could qualify as an ‘abuse of rights’. This will be assumed only under very exceptional

circumstances, eg where it can be demonstrated that the only purpose of exercising the patent

right is to cause damage or detriment to another person.

A patent holder can also not enforce a national patent once a Eurcpean patent for the same
invention has been granted for the Netheriands, which European patent has passed the
opposition phase.
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3.8 Can a patent holder bring a law suit claiming both patent

infringement and unfair competition for the same set of facts?
In the Netherlarids;:a patent hiclder ¢an bririg'a law suit:claiming both patent.infringement,
infringement of other intellectual property rights as well as unfair compctmon, as long as the
claims are suﬁiacnﬂy mterrelated

4, PARTIES TO LITIGATlON :

4.1 Who can‘sue for patent infringement (patent holder, exclusive
licensee, non-exclusive licensee, distrlbutor)? Does a licensee
need to be registered to sue?

Patent holders-can sue for infringement, claiming da.ma.gcs and[orthc surreﬂdcr ofproﬁts on

their own: behalf, -as well:as.en behalf of their licensees- and: persons-holding a preferential

creditor-right by a deed of pledge. However, the right to compensation for damages and the
surrender of profits cannot accumulate ‘and the patent holder will ‘have. to-make ‘a choice.

Licensees and pledgees can also seek damages andjor the surrender of profits on their own

behalf, if they participate as co-claimants in the procedure initiated by the paterithelder, or

if the patent holder has'granted them the-right-to suefor; patent mfrmgcment mdependenﬂy
which nght does not: nccd to be' pubhcly regrstered :

4.2 Under what condltlons, if any, canan alleged mfrmger brmg alaw
suit to obtain a declaratory judgment:on non-infringement?-. ..
An alleged infringer need ‘only show that he has-a legitimate interest in obtaining a
declaratory:judgmenit of non-ififringetment; which-wilk almost always be the.case ifthe
a]leged mﬁmger isa competitor of the: patént holderand-if--thi!l‘é'is (even & sﬁght) possibi]jty

request that’ the patent holder corifirm that’ he wﬂl notigtie fer mﬁ:mgement_ If the patcnt
holder refuses: t’ms thcrc will be: asufficient i interest. : =

4.3 Who Can be sued for patent anfrlngement? Can the company
- directors-be sued: personally? Under what conditions, if any;.can
somegarie: be -sued: forinducing-:or: contrlbutmg to. patent
infringement by someone else?
Both legal and natural persons can be sued for infringement. It is uncommon and dlfﬁcult
due to'thé strict tests:thiat apply under Dutch law, to'sue company. directors personally, since
they are usually not considered 6-be acting in'person; but-in-the.capacity. of the: company
representative. However,:it:could be possible: where it can:be:established that the patent
infringemeént involves'a personal act of a: director; wilfully-exceeding-his authority as a
director; or'where it'can be demonstrated that the director wﬂfuﬂy assumed Habilities which
were outside the financial depth of the legal-endty: :
The Dutch Patent Act grants the patent holder the nght to act aga.tnst mdlrcct
“infringement’; medning any act whereby persons-knowingly supply: infringing third parties
with theans that:are fit for irifringing-the patent and intended for:th¢ purpose: 6f-doing so. -
Alternatively, it may:be possiblé to-act” a,g“amst mducement 1o mfmage a: patent by way of
uuuatmg an action bascd on tort: law i

44, Is |t possnble io add or subtract partles durmg lltigatron? _
It is possible to'add parties during litigation. A third party-may join in or intervene in
proceedings of their.own-accord if they can establish a sufficient interestin doing se. Such an
interest is deemed to be present if that third party may ~ by joining the proceedings — prevent
loss of rights or other prejudice. Under-certain rest:nctmons, parties {mainly plamntiffs) can be
subtracted as well.
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A patent holder can initiate proceedings in a civil court or request the public prosecutor 1o
take action against infiingers, ie by notifving the authorities of the infringement. The latter is
quite uncommon and rellects the priorities of the public prosecution authorities in the
Netherlands. Other types of enforcement include the court-sanctioned seizure or arrest of
allegedly infringing goods. as well as production means, and border detention on the basis of
the Anti Piracy Directive (sce infra). !

@ eriminal proseedings availabie? If so, what are the sanciipns?
Criminal proceedings against patent infringentent can be initiated by the public prosecutor,
However, criminal proceedings in patent cases are uncommon, The pubkic prosecutor has
the liberty to decide which cases 1o pursue; due to policy reasons patent infringement cases
are often not pursued. The potential sanctions range from up to four years® imprisonnient
where the infringement is carried out on a2 commercial scale.

oA VA S oo g 1 s [P
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Border measures are available under the EU Anti Piracy Regulation 1383/2003. The
patentee can {ile an application {or action by customs authorities to seize goods falling within
the scope of protection of its patents. The possible actions include seizure and notification of
the patentee by the customs authorities. A third party with interests in the goods, ie the party
sending or receiving the shipment, the party arranging customs clearing or holding the
goods, can then either concede to destruction of the goods or petition the court to release the
goods. In this last situation, a court will then determine the merits of cither party’s claim.
Because of the possibility that goods, allegedly infringing patents, may be released upon the
provision of a bank guarantee, it is recommended that a regular seizure order be obtained
from the court as soon as the customs detention is in place.

S.4  To what extent are aliernative dispute resclution {ADR) metheds
{such as arbitration or mediation) available to resolve patent
AR o)
Frien Office recogniss
palent invalid? _
The parties to a dispute concerning patent infringement are free to agree on alternative
dispute resolution methods. The ROW 1995 only mentions the court’s authority to declare a
patent invalid after it has been granted by the Patent Office. It is therefore unclear if a court
can, by merely approving an arbitral award in exeguatur proceedings, sanction such a finding.
However, under the ROW 1995 the patent holder may abandon a patent or patent
application by registering a deed, and the parties can therefore validly agree in a dispute
resolution or settlement agreement that a patentee will abandon one or more patents if the
outcome of such proceedings is a finding of invalidity. Such an agreement creates an
enforceable obligation.

6. PROCEDURE IN CIVIL COURTS
€.  What is the format of patent infringement proceedings?
There are three different proceedings open to a party in case of patent infringement:
preliminary reliel proceedings, regular proceedings on the merits, and accelerated
proceedings on the merits.

Preliminary relief proceedings are easily accessible, fast and flexible but do not allow the
full range of legal measures (such as witness hearings) due to time constraints. The President
of the District Court in the Netherlands will hear almost all patent cases if there is an urgent
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interest, which is assumed to be present where an injunction is requested and the patent
holder acts within-a reasonable time-after he has-discovered the infringement. The President
will only refrain from a decision if a patent case is extremely complicated. These proceedings
. result in a provisional order (usually an injunction and accessory corrective measures such as
an accountant’s statement on the scope and duration of the infringement, and the
calculation of the profits generated therewith), which is directly enforceable although it will
not be binding in subsequent:proceedings on the merits. A judgment in preliminary relief
procccdmgs, which normally canbe obtained within six to eight weeks,-must be followed
within six months by proceedings on the merits, uniess parties settle the dispute.

The party initiating proceedings on the merits may choose between either accelerated
patent proceedings or.regular proceedings. A party, wishing to:enter accelerated patent
procecdings must petition the court for permission to do so. This choice is made prior to
initiating the proceedings.and is final.

All proceedings are initiated by summoning the opposmg party with a writ. In preliminary
relief proceedings, the writ is followed by the exchange of exhibits and an oral hearing. At the
latter occasion the partieé may submit pleading notes with the court.-In accelerated
proceedings on the merits, after the proceedings are initiated the defendant may submit a
statement of defence, together with its exhibits. Thereafter; an-oral hearing takes place. In
regular proceedings on the merits, the parties may exchange one extra written brief each, at
such intervals as to allow a proper reply to the other party 's arguments.

6.2 Are dlsputed issues decided by a judge ora jury? _
Patent cases in the Netherlands are decided by one or three spccaahscd _]udgm There are no
Jury trials in the Netherlands.

6.3 To what extent are docu ments, affidavits, witnesses and/or
{court-appointed or private) experts used? Is it possible to.cross-
examine withesses? :

Under Dutch civil law parties are free to offer evidence; the court is then free to assess the

offered evidence.:As a consequence documents; affidav:ts ‘witnesses anid/or experts:are used.

Due to the spccaahsauon of the-court in patent matters, the court: does notnormally appoint

mdependcnt cxperts .

6.4 To what extent is pre-traal dlscovery permltted? if itis permrtted
-how is discovery conducted? If it is not permitied, what other, if
any, mechanisms:are available for obtaining evidence from an
adverse- party or from third parties?

Pre-trial discovery is not permitted::Under the Dutch legal procedure a party.can pcntlon the

court to order a party -to:supply. documents related to patent infringement, to which the

petitioning party.is a party. The requested documents canbe.in the possession of any party,
including the opposing party. The: court determines the extent.of this disclosure and any
measures related to confidentality of the. disclosed information. In additon, at present, the
seizure procedures are sometimes used for collecdng evidence as well. The: ROW-1995 is
interpreted such that the patent holder has the right to claim infringing goods as his own,
which entitles him to provisionally seize goods.and have these stored by:an independent party.
These proceedings are sometimes used to investigate the infringing character of the goods:
With the implementation -of the Enforcement Directive 200448, procedural laws in the

Netherlands will soon include additional and even more effective measures {such as

descriptive seizures} 10-obtain evidence prior to actual litigation.
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6.5. What level of proof is required for establishing infringement or
invalidity? '

The plaintiff must substantiate its allegation that an infringement has taken place. If the

" defendant does not substantively dispute this, the court must assume that an infringement has

taken place. If the infringement is disputed properly, the plaintff must prove the

infringement, in which case he may use all available means (documents, witness or expert .

staternents), The court has a wide discretion in weighing the available evidence.

6.6. How long do patent infringement proceedings typically last? Is it
possible to expedite this process?

Preliminary relief proceedings may be heard within two weeks of a writ of summons being issued.
If there is a pressing need, this period can be shortened. A judgment is issued usually three weeks
after the hearing; however, this period can be shortened as well. Accelerated proceedings on the -
merits typicélly last about one year from the writ of summons to the final judgment. In that case,
the lidgation takes place in accordance with a predefined schedule, determined by the court
prior to initiating the proceedings. Regular proceedings on the merits generally last up to two and
a half years, It is possible to expedite regular proceedings on the merits somewhat if the litigants
allow only limited extensions between the exchange of the briefs.

Similar periods of time apply to the appeal proceedings. However, appeal in preliminary
relief proceedings is usually somewhat longer than first instance preliminary relief
proceedings, since in appeal there is an exchange of written briefs prior to the oral hearing.
However, the Court of Appeal can, in urgent cases, comply with requests of the parties for
expedited appeal proceedings. There is no separate accelerated proceedings regime for
patent cases on appeal, therefore accelerated proceedings on the merits follows the regular
rules of procedure on appeal. '

6.7 What options, if any, are available to a defendant seeking to delay
the proceedings? Under what conditions, if any, can proceedings
be stayed? How can a plaintiff counter delaying tactics of
defendant?

In preliminary relief proceedings and accelerated proceedings on the merits there are limited

or no possibilities for defendants to delay the procedure. A defendant can claim that the

matter is too complicated; however this rarely results in the desired delay. With respect to the
accelerated proceedings on the merits parties will need 1o adhere to a schedule set by the
court and this leaves no room for delaying tactics. Regular proceedings on the merits leave
some room for delaying tactics. However, after a short stay, further delays may only take
place if there is force majeure or if the opposing party consents. The court may stay the

proceedings pending the outcome of EPO opposition proceedings which have more than a

remote chance of being successful. The most efficient method of avoiding delaying tactics is

by initiating accelerated proceedings on the merits.

7. FINAL REMEDIES
7.1  What remedies are available against a patent infringer (final
injunction, delivery up or destruction of infringing goods,
publication of the decision, recall-order, monetary remedies, etc)?
A patent holder has a wide range of remedies available to him, the most common being: an
order to cease and desist direct or indirect infringement; surrender/destruction of infringing
goods; surrender of profits; publication of the decision; a recall-order; damages; an order to
provide information concerning suppliers and/or customers; and an award in litigation costs.
Undil recently, most remedies were available in case of multi-jurisdictional infringement, but
in view of the ECJ decisions in cases C-4/03 (GAT v LUK) and C-539/03 (Primus v Roche) the
courts will be forced to take a much more restrictive approach.
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- 7.2- - To the extent it :is-:posmble to obtain a-final-injunction against
future infringement, is it effective agalnst ‘the mfringer’s
suppliers-or.customers?

It is possible to.obtain a final injunction against infringement, but'thxs is only effec’ovc against

the parties to the litigation and will not-as such affect their suppliers. However; it would be

possible to include suppliers in the lingation if there is a:-case for indirect-infringement. The
same applies to customers of the infringer, as these customers will be considered to infringe
the patent on t.ht:lr OWI account.

7.3 What monetary remedles are avallable agamst a: patent mfnnger
{reasonable royalty, lost profits,. account. of profits, or.some -other
basis)? Are punitive damages available? i so, under what conditions?

Monetary remedies-can be seught ifthe infringer knowingty, or-with reasonable grounds to
know, engaged in-the infringing activity. Such remedies include payment:6f-compensation
for damage ‘or — alternatively ~ the surrender of the profits made with the infringing
activities; The preéjudiced patent holder is entitled to compensation for all the-damage he has
incurred, although normally this will be-calculated-as a reasonable raya.lty nder Dutch. 1aw
it is not possible to claim punitive dama.gcs :

B. PRELIMINARY RELIEF - :

8.1 Is preliminary relief avaulable? I so, what prellmmary measures are
available {eg-preliminary injunction) and under.what conditions? -

Under Dutch law, preliminary relief is possible in separate preliminary relief proceedings:or,

by separate request, for the duration of regular proceedings on the merits.. Preliminary: relief

proceedings are often used to secure an injunction in a fast and effective way However, some

restrictions apply.

- Preliminary relief; by-its:hatire; is meant tovprovide-only a temporary: solut:on Fer
instance: notactuat-damages can ‘bé:sought {although parties can:be -ordered so:provide
'security)-and no ‘counterclaim’ aimed ‘at-invalidating- the patent in.suitsis:atlowable as
preliminary relief, although a provisional declaratory judgment of non-inifringement would be
possible. Possible preliminary relief include prohibitions from:infringing:the patent, an-order
10 pay -an advance payment -of damages (under strict conditons} and- an erder to-provide
financial and other mformauon concemmg the mfrmgement inan accounr.ants reporL

8 2 Is ax parte rel:ef avallable, where defendant is: grven o nottce at
all? If:so;-under what conditions? 5
Soon, after the implerentation-of the: EU Enforcement D1rect|vc (20(}4[48]EC) the patent
holder may seek to-obtain an-ex parte injunction. However, in:view of the effective
preliminary relief proceedings-in :the Netherlands, it i§ expected that an‘ex-parte injunction
will only be granted in exceptional circumstances: Other already available-forms.of ex:parte
relief in the Netherlands include the seizure of allegedly mfrmgmg goods a.nd thc provmona]
arrest of ﬁna.ncml or tang1ble assets,

84 s plamtlff entltled to ask for an order that defendant’s premlses
+ are searched-and a description of the-infringing goods {and the
accounting relating thereto) is made:in order to establish proof of
_infringement {saisie-contrefagon)? If not, what other mechanisms,

if any, are available for seizing and preserving evidence for trial?
The searching of a- defendant’s premises in order to-gain evidence or information about
infringement is not permitted under Dutch law. However, allegedly infringing goods may be
seized (with the court’s permission, given in ex parie proceedings), and in practice these are
then examined, sampled or tested. After the implementation of the Enforcement Directive
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{2004/48/EC) in Dutch law, the possibility of collecting and preserving evidence will be
extended significantly. Among other things, a descriptive seizure will be introduced in the
Dutch Code of Civil Procedure.

The Anti-Piracy Directive (2003/1383/EC) provides a patent holder with the options of
stopping goods in transit and taking samples. This has led to certain (controversial} instances
where cargo in transit (eg in the Rotterdam ports) was seized and sampled under the
Directive, but released immediately afterwards (5o as to avoid liability for delays).

8.5 Can the defendant put the validity of a patent in issue in
preliminary injunction proceedings?

It is possible to base a defence in part or in whole on the invalidity of the patent in suit.

Although invalidity is not ruled upon in preliminary injunction proceedings, the court may

anticipate that the patent in suit may be invalidated in the main proceedings, and on that

basis deny claims based on patent infringement.

8.6 What is the format of preliminary injunction proceedings?

The proceedings start off by the plaingff submitting a draft writ of summons, requesting the
president of the court to set a date for the oral hearing. Thereafter the plaintiff serves the writ
of summons on the defendant, which document should contain the plaintiff’s claims, his
arguments and the evidence on which he relies. The defendant should submit his evidence
prior to the subsequent oral hearing, where both parties state their case. Judgment is usually
given within two to four weeks of the hearing,

8.7 To what extent are documents, affidavits, witnesses, and/or
(court-appointed or private) experts used in preliminary
injunction proceedings?

In patent cases in the Netherlands, witness or expert hearings are relatively rare. The parties
mainly provide documentary evidence and their own expert statements. The Dutch Civil
Procedure Code prescribes an open system of evidence. In general, the courts are free in their
appreciation of any given form of evidence, excepting certain formal pieces of evidence
(eg notarised deeds) that by law are to be accepted as evidence of ceriain facts. Parties are
allowed to present counter-evidence. In preliminary relief proceedings, the court has an even
greater freedom than usual, since the normal rules concerning the burden of proof and
compulsory evidence do not apply and the court may arnive at its preliminary judgment by
any means it deems necessary. Judgment is therefore often rendered on the balance of
probabilities. A judgment in preliminary relief proceedings, however, does not bind the court
in proceedings on the merits.

8.8. What level of proof is required for establishing infringement or

invalidity in preliminary injunction proceedings?
The president of the court may grant the patent holder’s claims if there is, within the context
of a prima facie ruling, a sufficient likelihood of infringement. Infringement claims may be
awarded if the allegations of infringement are plausible and sufficiently substantiated.
Although invalidity is not ruled upon in preliminary injunction proceedings, the court may
anticipate that the patent in suit may be invalidated in the main proceedings, and deny claims
based on infringement on that ground.

8.9 How long do preliminary injunction proceedings typically last?
Preliminary injunction orders may be obtained within several weeks or months, which will
depend mainly on the availability of the court, the complexity of the case and the urgency. In
its basic form, the proceedings are initiated with a written argument contained in the writ of
summons, followed by an oral hearing which lasts for several hours.
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8.10 Where a preliminary injunction is granted, is it necessary to start
main proceedings to confirm the preliminary injunction?

A preliminary injunction should be followed up by initiating main proceedings, within an

amount of time set'by the courts under Art 260 of the Dutch Civil Procedure Code {see also

Art 50 para 6 of TRIPS). Failure to do so will result in the loss of the injuncton’s effect.

9 APPEAL PROCEDURE _

9.1 What avenues of appeal are available for a defeated party in
main proceedings or preliminary injunction proceedings? Under
what conditions? : : S _

Appeal is possible in regular or accelerated proceedings on the. merits as well as in

preliminary relief proceedings. The appeal is brought before the Court of Appeal in The

Hague, without any form of leave being required. The case can be reviewed in full, or, at the

request of the appellant, can be limited to specific points of law or fact. '

9.2 How long do appeal proceedings typically last? s
Appeal proceedings typically last 12 to 18 months. In preliminary relief proceedings, this can
be much shorter, but usually these last approximately six months.

10. LITIGATION COSTS Co
10.1 What level of cost should one expect to incur to take.a case
through to a first instance decision,. preliminary . injunction .
proceedings and/or appeal proceedings? :
The costs of patent litigation in the Netherlands, as in all jurisdictions, may vary significantly,
depending on the complexity of the case, the strategy of the litigants, the type of proceeding
(regular proceedings on the merits, accelerated proceedings on the meris or preliminary
relief proceedings), the pace of the litigation and the procedural complications (such as
witness or expert hearings).
On average, the cost of first instance litigation will normally be within the range o
€40,000-100,000, although a recent EPO survey (Assessment on the impact of the

-European patent Litigation Agreement (EPLA) on European Patent litigation {February

2006}) suggests slightly higher costs (ranging from €60,000-200,000). On appeal, the costs
are normally within the same range or.slightly less. - -

10.2 Are costs recoverable from.the losing party? .

The costs are only recoverable to a (very) limited extent. In the Netherlands, awarding the entire
litigation costs is viewed as limiting effective access to court. However,-as a-result of the
implementation of the enforcement Directive there may be greater opportunity to recover litigation
costsin the near future, although itis difficult to predict how the case law on this subject will develop:

11. FORTHCOMING LEGISLATION ' : :
11.1 What are the important developing and emerging trends in your
country’s patent law?
The European Court of Justice decisions in cases C—4/03 (GAT v LUK} and G-539/03 (Primus
v Roche) will significantly restrict the-traditionat liberal Dutch approach. to granting cross-
border injunctions. Therefore it may be expected that the Netherlands: will seek alternative
ways to promote cost-efficient, cross-border European patent litigation, eg through its
promoton. of a uniform European patent litigation system, as laid down in the European
Patent Litigation Agreement (EPLA). ,
Another important development is. the continuing implementation of {European)
measures aimed at strengthening the patent holder’s (enforcement) rights, eg by providing for
evidence collection/preservation measures and border measures.
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The 1mplement1tmn of the EU EnFm cement Dnu,tne 2004/48 will strengthen the patent
holder’s enforcement rights. Although a number of these remedies are already availahle to a
patentee in the Netherlands, the most notable additions are ex parie prchmmarv relief

proceedings and certain evidence collection proceedings (including the descriptive seizure or
saisie contrefacon). o
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